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SUPPLEMENTAL MEMORANDUM CLERK 

Comes now the United States by its attorney, the United States 
Attorney, and submits this supplemental memorandum in response to the 
Courts direction made at oral argument on September 11, 1959. 

The question presented is whether this Court under its 
authority to supervise the administration of justice in the District 
of Columbia can review a judgment in the crimin:j ‘ranch of the 
Municipal Court involving moral turpitude where the punalty imposed is 
‘less than $50.00. In response to this question the Supreme Court 
has stated that "if Congress can enact substantive rules of criminal 
law exclusively for the District of Columbia, the Court of Appeals 
for the District of Columbia ought not to be denied opportunity te 
formulate rules of evidence appropriate for the District, so long as_ 
ne rules chosen do not offend statutory or constitutional lin 
(emphasis supplied). Griffin v. United States, 336 U.S. 70k, 

_ (1949). 

Pursuant to its authority to prescribe for this jurisdiction 
rules relating to proof in criminal cases, this Court has already 
called to the attention of the trial courts certain consideratices which 
govern them in respect to the tharge of which appellant has been 
convicted. Kelly v. United States 90 U.S.App.D.C. 125, 127-128, 1% 
F.2d 150, 152-153 (1952). Recently, concern for the fair administration 
of gustice has even impelled this Court to establish « constitutional 
rule. Shioutakon v. Daited States,(72)0.8.typ. 0.0. 3M, 375, 236 F.28 
666, 670 (1956). 

Thus, it is readily apparent that in prescribing the Kelly 
rule this Court did not offend any statutory right. Mor in Shioutakon 
did this Court violate either a statory right or a constitutional 
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limitation, but rather determined that although the Juvenile Court Act 
in terns neither recognized nor withheld assistance of counsel, the 
legislative history reflected congressional understanding that alleged 
delinquents would be represented by counsel. In the absence of 
explicit congressional prohibitions, therefore, this Court formated 
the aforementioned rules pursuant to its power of superintendence. 

In the instant case, however, Congress has expressly 
proscribed further right of appeal, irrespective of whether the crime 
charged involves moral turpitude or is a petty offense. cr. 
District of Columbia v. Clawans, 300 U.S. 617, 625 (1937). The statute 
is general in its application and final in its disposition. The 
applicability to all cases regardless of the nature of the crime 
derogates in no way from the validity of classification. Congress 
intended that this appeal should be reviewable only by application to 
the Municipal Court of Appenis because experience had shown that it was 
in the interest of justice that there be s speedy and final determination 
and that an appeal of right would serve.to bring about confusion, 
expense and unnecessary delay. It is but the application of legislation 
to conditions. Johnson v. United States, 225 U.S. 405, 417 (1912). 

Tt was apparent to Congress that the trial judge had the 
discretion to implement an appeal of right by imposition of a fine of 
more than fifty dollars. Congress made provision for review consisting 
of a unanimous decision of three appellate judges. Thus, -enty— 
concurrence of four judges is necessary to terminate such Litigation. 
Congress has deliberately legislated upon the ultimate premise that the 
intregrity of such judges can be depended upon to reach a just 
result. This ultimate premise is reasonable, and a proper premise 
for Congress to legislate. | 

It is sutmitted the supervisory power of this Court is not 
a proper basis for the origination of a power of review over crines 
involving moral turpitude in which a fine of less than fifty dollars 
has been imposed. | 
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CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Memorandun 


has been mailed to attorney for appellant, Ben Fisher, and Grover 
Cooper, Esquires, 703 Ferpetual Building, Washington 4, D.C. this 
16th day of September, 1959. 
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QUESTIONS PRESENTED 


Where the record discloses that appellant, upon con- 
viction for soliciting for a lewd and immoral purpose in 
in the criminal branch of the Municipal Court, was 
sentenced to pay a fine of twenty-five ($25.00) dollars or 
to serve a term of ten (10) days in jail and he prosecuted 
an application for allowance of appeal in the Municipal 
Court of Appeals subsequent to the payment of his fine, 
which was denied with all three judges concurring, in the 
opinion of the appellee, the following questions are pre- 
sented: 


(1) Should not this appeal be dismissed since Con- 
gress intended, in prohibiting an appeal of right from a 
judgment in the criminal branch of the Municipal Court 
where the penalty imposed is less than fifty ($50.00) dol- 
lars, that when all three judges of the Municipal Court of 
Appeals concurred in denying an application for allowance 
of appeal, there shall be no further appeal? 

(2) Assuming, arguendo, that this Court has jurisdiction 
to allow this appeal, was not the action of the Municipal 
Court of Appeals plainly correct in the circumstances of 
this case, since appellant neither requested the Court to 
provide counsel to assist him in preparing his application 
for allowance of appeal nor did he properly prosecute his 
application according to the law and rule governing such 
application? 

(3) In any event, is not the case moot by reason of the 
fact that appellant’s sentence has been satisfied by pay- 
ment of his fine? 


Counterstatement of the Case 
Statutes and Rules Involved 
Summary of Argument 


Argument: 


IL. In prohibiting an appeal of right to the Municipal Court 
of Appeals from a judgment in the criminal branch of 
the Municipal Court where the penalty imposed is less 
than $50.00, Congress intended that when all three 
judges of the Municipal Court of Appeals concurred 
in denying an appellant’s application for allowance of 
appeal, there would be no further appeal 

II. Assuming, arguendo, that it was the intent of Congress 
to give this Court jurisdiction to review @ final sum- 
mary affirmance of the Municipal Court of Appeals, 
the denial of appellant’s application for allowance of 
appeal, in the circumstances of this case, was not erro- 


neous 
III. In any event, the case is moot by reason of the fact that 
appellant’s sentence has been satisfied by payment of 
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No. 15,054 
Warren O. WILDEBLOOD, APPELLANT, 
V. 


Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an information filed on January 7, 1959, appellant 
was charged with soliciting for lewd and immoral purpose 
in violation of Title 22, D.C.C., Section 2701. (J.A. 1-2). 
His case was continued three times before he entered a 
plea of not guilty on February 3, 1959 (J.A. 1). On the 
same day he was tried before Judge Kronheim, sitting 
without a jury, and found guilty as charged (J.A. 1). He 
was sentenced upon conviction to pay a fine of twenty-five 
($25.00) dollars or to serve a term of ten (10) days in 
jail (J.-A. 1). On February 4, 1959, his fine of twenty-five 
($25.00) was paid to the Clerk of the Municipal Court 
(R. 3). Appellant filed an application for allowance of 
appeal from this judgment with the Clerk of the Municipal 
Court of Appeals on February 6, 1959 (J.A. 2). His 
application, having been submitted to and considered by 
the Chief Judge and both Associate Judges, and each of 
them being of the opinion that the appeal should be denied, 


(1) 
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was ordered to be denied on February 17, 1959 in accord- 
ance with Title 11, D.C.C. Section 772 (J.A. 4). Appellant 
petitioned this Court for leave to file an appeal in forma 
pauperis from the judgment of the Municipal Court of 
Appeals on February 25, 1959 (Misc. 1229). This Court 
granted his petition on March 30, 1959. (J.A. 4-5). By 
order of June 15, 1959, this Court granted his appeal, 
reserving decision as to jurisdiction until the hearing of 
the case (J.A. 5-6). 


STATUTES AND RULES INVOLVED 
Amendment V. of the Constitution provides: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation: to be con- 
fronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense. 


Title 11, D.C.C., Section 7 72(a) provides: 


Right to appeal—Final order or judgment—Inter- 
locutory orders—Appeals to United States Court of 
Appeals for the District of Columbia—Procedure— 
Printing of record or briefs on appeal—Scope of re- 
view—Retroactive effect—(a) Any party aggrieved by 
any final order or judgment of the Municipal Court 
for the District of Columbia, as created by subchapter 
I, or of the Juvenile Court of the District of Columbia, 
may appeal therefrom as of right to The Municipal 
Court of Appeals for the District of Columbia. 
Appeals may also be taken to said court as of right 
from all interlocutory orders of The Municipal Court 
for the District of Columbia whereby the possession 
of property is changed or affected such as orders dis- 
solving writs of attachment and the like: Provided, 
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however, That reviews of judgments of the small 
claims and conciliation branch of the Municipal 
Court of the District of Columbia, and reviews of 
judgments in the criminal branch of the court where 
the penalty imposed is less than $50, shall be by 
application for the allowance of an appeal, filed in said 
Municipal Court of Appeals. Said application shall 
be on a standard form, in simple language, prescribed 
by The Municipal Court for the District of Columbia. 
When the appealing party is not represented by coun- 
sel, it shall be the duty of the clerk to prepare the appli- 
cation, in his behalf. The application for appeal shall 
be filed in The Municipal Court of Appeals for the 
District of Columbia within three days from the date 
of judgment. It shall be promptly presented by 
the clerk to the chief judge and to each of the 
associate judges for their consideration. If they or 
any one of them are of the opinion that the appeal 
should be allowed, the appeal shall be recorded as 
granted, and the case set down for hearing on appeal, 
and given a preferred status on the calendar, and 
heard in the same manner as other appeals in said 
court. If the chief judge and both associate judges 
shall be of the opinion that an appeal should be denied, 
such denial shall stand as an affirmance of the judg- 
ment of the trial court, from which there shall be no 
further appeal. 

After the effective date of this subchapter, no writs 
of error or appeals, except in respect of Judgments 
theretofore rendered, shall be granted by the United 
States Court of Appeals for the District of Columbia 
to the said Municipal Court or to the said Juvenile 
Court. 


Title 11, D.C.C., Section 773 provides: 


Review of judgments in the United States Court of 
Appeals for the District of Columbia—Procedure.— 
Any party-aggrieved by any judgment of The Munic- 
ipal Court of Appeals for the District of Columbia 
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may seek a review thereof by the United States Court 
of Appeals for the District of Columbia by petition 
for the allowance of an appeal. The petition shall be 
in writing and shall be filed with the clerk of said 
United States Court of Appeals within ten days after 
the entry of such judgment, the contents of the petition 
to conform to the requirements which said United 
States Court of Appeals may by rule prescribe. Said 
Court of Appeals may prescribe rules governing the 
practice and procedure on such applications, the prep- 
aration of and the time for filing the transcript 
of the record in such cases, and generally to regulate 
all matters relating to apeals in such cases. If said 
Court of Appeals shall allow an appeal, the court shall 
review the record on appeal and shall affirm, reverse 
or modify the order or judgment in accordance with 
law. 


Rule 5 of the Municipal Appeals Rules provides: 


Neither the Clerk nor his assistants, nor anyone 
serving as a law clerk or secretary to a Judge of this 
Court, or employed in any other capacity under this 
Court, shall engage in the practice of law while con- 
tinuing in such position. 


Rule 29 of the Municipal Appeals Rules provides: 


(a) In all cases in which an application for allowance 
of an appeal is required [See Act, Sec. 7(a)] to review 
judgments of the Criminal Division of the Municipal 
Court, where the penalty imposed is less than $950, 
the application shall be on a form prescribed by the 
Municipal Court, and attached thereto copies of the 
information, and shall be filed in this Court within 3 
days from the date of the judgment or order below, as 
prescribed by law. An original and 4 legible copies of 
such application shall be filed in this Court and the 
original shall show service upon the prosecuting 
attorney. 
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(b) Such application shall contain a sufficient recital 
of the proceedings and evidence, reasonably to present 
the ruling or rulings sought to be reviewed. With it 
there may be filed a brief statement of the law points 
and authorities relied upon. 

(c) The prosecuting attorney shall have 3 days after 
the service of such application to file objections 
thereto. 

(d) An original and 4 copies of such objections shall 
be filed in this Court and the orginal shall show serv- 
ice upon the adverse party or parties. With such 
objections there may be filed a brief statement of the 
points and authorities relied upon. 

(e) Whenever in the opinion of this Court it appears 
that a further statement of the evidence is necessary 
to determine such application, either because of a con- 
flict in the facts as stated in the application and objec- 
tions, or for any other reason, this Court may call upon 
counsel or parties to present a statement of proceed- 
ings and evidence, approved by the trial Judge, and 
may also require the orginal record and exhibits to be 
transmitted to this Court. 


SUMMARY OF ARGUMENT 
I 


Appellant has no appeal of right to the Municipal Court 
of Appeals from a judgment in the criminal branch of the 
Municipal Court where the penalty imposed is less that 
fifty ($50.00) dollars. In prohibiting an appeal of right in 
such cases, it was the intent of Congress that when all 
three judges of the Municipal Court of Appeals concurred 
in denying an appellant’s application for allowance of 
appeal, there would be no further appeal. This Court, 
therefore, has no jurisdiction to allow appellant’s appeal 
and it should be dismissed. 
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Assuming, arguendo, that it was the intent of Congress 
to give this Court jurisdiction to review a final Summary 
Affirmance of the Municipal Court of Appeals, the denial 
of appellant’s application for allowance of appeal, in the 
circumstances of this case, was not erroneous. He was 
not deprived of the effective assistance of counsel in prose- 
cuting his appeal since the Municipal Court of Appeals was 
under no duty to assign counsel to assist appellant in pre- 
paring his application for allowance of appeal, where 
appellant insisted upon being his own. Appellant did not 
properly prosecute his appeal according to the law and 
rules governing such application. The action of the Munic- 
ipal Court of Appeals was plainly correct. 


Til 


In any event, the case is moot by reason of the fact that 
appellant’s sentence has been satisfied by payment of his 


fine. 
ARGUMENT 


I 


In Prohibiting an Appeal of Right to the Municipal Court of 
Appeals from a Judgment in the Criminal Branch of the 
Municipal Court Where the Penalty Imposed Is Less Than 
$50.00, Congress Intended that When All Three Judges of 
the Municipal Court of Appeals Concurred in Denying an 
Appellant’s Application for Allowance of Appeal, There 
Would Be No Further Appeal 


Appellant concedes that he has no appeal of right to the 
Municipal Court of Appeals from a judgment in the crimi- 
nal branch of the Municipal Court where the penalty 
imposed is less than fifty ($50.00) dollars. It is well, for 
nothing could be plainer that it was the intent of Congress 
to prohibit the review of appellant’s judgment as a matter 
of right. Yeager v. District of Columbia, 33 A. 2d. 629 (D.C. 
Mun. App. 1943) ; Ionescue v. Dittmers, 53 A. 2d 287 (D.C. 
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Mun. App. 1947) ; American Storage Co. v. Briggs, 56 A. 2d 
557 (D.C. Mun. App. 1948); Chambers v. District of 
Columbia, 90 U.S. App. D.C. 153, 194 F. 2a 336 (1952). 
Notwithstanding the fact that review of appellant’s judg- 
ment falls squarely within that part of Title 11, D.C.C., 
Section 722(a) prohibiting appeals of right where all three 
judges of the Municipal Court of Appeals have concurred 
in denying his application for allowance of appeal from 
which, as Section 772(a) plainly states, there shall be no 
further appeal, appellant urges that this Court, neverthe- 
less, has jurisdiction to review the action of the Municipal 
Court of Appeals pursuant to Title 11, D.C.C., Section 773. 
It is appellee’s contention that in prohibiting an appeal 
of right from a judgment in the criminal branch of the 
Municipal Court when the penalty imposed is less than fifty 
($50.00) dollars, it was the intent of Congress that when 
all three judges of the Municipal Court of Appeals con- 
curred in denying appellant’s application for allowance of 
appeal, there should be no further appeal. 

In order to determine whether or not it was the intent 
of Congress to deny a further appeal in circumstances such 
as presented in the case at bar, it is necessary to examine 
the legislative history of Title 11, D.C.C., Section 772(a) 
as it concerns the language ‘‘and reviews of judgments in 
the criminal branch of the court where the penalty imposed 
is less than $50.’’ When H.R. 5784, 77th Cong., 1st Sess. 
(1941) was reported from the House District Committee on 
October 9, 1941, it did not contain the above-mentioned 
quoted language. (H.R. Rep. No. 1236 77th Cong., 1st Sess., 
2 (1941)). Nor was it amended by the House on October 
21, 1941 to include said language when it first passed the 
House and was sent to the Senate. It was referred to the 
Senate District Committee on October 23, 1941. (87 Cong. 
Ree. 8175 (1941)). During the time it was referred to and 
being considered by the Senate District Committee, it was 
amended in committee to include the previously mentioned 
language. (Hearing Before Senate District Committee on 
TLR. 5784, 77th Cong., 2nd Sess., at 2 (1942)). The Senate 
District Committee subsequently issued S. Rep. No. 1116, 
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77th Cong., 2nd Sess. on February 23, 1942, at which time it 
stated, starting at p. 1: 


«¢.., In addition to consolidating these two existing 
courts, the bill has for its purpose the establishment 
of a municipal court of appeals—a much needed and 
long-felt want in the District of Columbia to handle 
congestion of cases in the upper courts, which has 
been referred to as ‘next to a scandal’. . . - 

«| , .For many years it has been known that 
conditions in the local courts were not up to the stand- 
ard for efficiency which should obtain courts exercising 
jurisdiction such as is exercised by the courts of the 
District of Columbia. The United States Court of 
Appeals, which at the present time is the only appel- 
late court, is so congested with cases involving mat- 
ters raised by or against the Federal government that 
it is utterly impossible for the court to give attention 
to the multitude of cases which reach it from the lower 
courts in the District of Columbia... . 

«¢. |. . The muncipal court of appeals will handle 
much of the business now reaching the United States 
Court of Appeals and in this way will relieve to a 
great extent the delays in appellate matters which are 
occasioned by limitations in the United States Court of 
Appeals. . . 

“Your committee feels that in all cases except those 
tried in the small claims branch there should be an 
appeal of right. Your committee has excepted these 
small claims cases and has made the appeal in such 
claims reviewable only by application to the newly- 
erected Municipal Court of Appeals because experience 
has shown that it is in the interest of justice that 
in small claims there be a speedy and final determina- 
tion and that an appeal of right in such cases would 
serve to bring about confusion, expense, and un- 
necessary delay. At the same time we have afforded a 
real review in such cases by requiring that, before an 
appeal is refused, all three appellate judges must 
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concur; while if even one judge feels the case should 
be reviewed, the appeal is granted. . .’’* 


ELR. 5784, supra, as amended by the Senate, was passed, 
a conference request with the House was made, and con- 
ferees were appointed, all occurring on March 2, 1942. 
(88 Cong. Rec. 1838 (1942)). Upon a conference with the 
Senate the House conferees agreed to the Senate Amend- 
ment to strike all of the language of the House bill and 
substitute in liew thereof the language of the Senate, to 
which the House agreed (88 Cong. Rec. 2817 (1942)). The 
conference report was submitted to and agreed to by the 
Senate. (88 Cong. Rec. 2981 (1942)). H.R. 5784, supra, 
thus, became law on April 1, 1942. (Apr. 1, 1942, 56 
Stat. 195, Ch. 207 §§ 1 et seq.) 

It is to be noted that although the Senate District 
Committee in S. Rep. No. 1116, supra, failed to include the 
language ‘‘and reviews of judgments in the criminal 
branch of the court when the penalty imposed is less than 
$50°? in that part of its report concerning the small claims 
branch exception to an appeal of right, its actual amend- 
ment of H.R. 5784, supra, to include said language evinces 
a clear intent to append this language to that category 
prohibiting appeals of right. Chambers v. District of 
Columbia, supra. It-necessarily follows that the remaining 
provisions of Title 11, D.C.C., Section 772(a) surround 
the amendment with the same rationale that led to the 
prohibition of appeals of right in small claims branch 
eases. Congress intended that appeal in such cases should 
be reviewable only by application to the Municipal Court 
of Appeals because experience had shown that it was in 
the interest of justice in such cases that there be a speedy 
and final determination and that an appeal of right would 
serve to bring about confusion, expense and unnecessary 
delay (emphasis supplied). Congress thus believed that 
in prohibiting small claims branch cases and criminal 


1The language in this paragraph is identical to that expressed 
by the House District Committee in H. Rep. No. 1236, 77th Cong., 
1st Sess., supra. 
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cases when the penalty imposed was less than $50 from 
being reviewed as an appeal of right, it would reduce con- 
gestion and relieve delays in more pressing appellate mat- 
ters before this Court. 

Appellant contends that this Court may allow an appeal 
from any judgment of the Municipal Court of Appeals 
pursuant to Title 11, D.C.C., Section 773. He maintains 
this position in spite of the fact that Congress has expressly 
declared in enacting Section 772(a) that no further appeal 
shall be taken in this instant case. If his contention is 
correct, the appellate jurisdiction of this Court has been 
largely and irrationally increased. Therefore, there is 
need for a reasonable construction of the plain language 
of Section 772(a) to apply here. American Security and 
Trust v. District of Columbia, 224 U.S. 491, 495 (1912). 

Appellee submits that Congress intended to effect sub- 
stantial relief to this Court from a plethora of subordinate 
appeals. To interpret the plain language of Section 772(a) 
in any other way will resuscitate the evil for which this 
very legislation was designed to remedy. Accordingly, 
pursuant to the authority of Taylor v. Yellow Cab Company 
of District of Columbia, 83 U.S. App. D.C. 399, 169 F. 2d 
299 (1948), the instant appeal should be dismissed. 


I 


Assuming, Arguendo, that It Was the Intent of Congress to 
Give This Court Jurisdiction to Review a Final Summary 
Affirmance of the Municipal Court of Appeals, the Denial 
of Appellant’s Application for Allowance of Appeal, in the 
Circumstances of This Case, Was Not Erroneous 


Assuming, arguendo, that it was the intent of Congress to 
give this Court jurisdiction pursuant to Title 11, D.C.C., 
Section 773 to review a denial of summary appeal by the 
Municipal Court of Appeals, appellant would assign as 
error appellant was deprived of the effective assistance of 
counsel by the failure of the Municipal Court of Appeals 
to provide counsel to assist appellant in preparing his 
application for allowance of appeal. It is the appellee’s 
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contention that the Municipal Court of Appeals was under 
no duty to assign counsel to assist appellant in preparing 
his application for allowance of appeal, where appellant 
insisted on being his own. In fact, not only did appellant 
insist on prosecuting his application for allowance of 
appeal himself but it is also apparent from the record that 
the Municipal Court of Appeals pursuant to Title 11, 
D.C.C., Section 772(a) assured appellant adequate means of 
prosecuting his application with a fair basis for de- 
termining whether his appeal should have been allowed. 
(J.A. 3). For these reasons, the case of Johnson v. United 
States, 352 U.S. 565 (1957), upon which appellant heavily 
relies, is necessarily distinguished from the one at bar. 
Succinctly, in the circumstances of this case, there being 
no duty to assign counsel, appellant was not deprived of 
this effective assistance of counsel. 

In the alternative, if he was not deprived of effective 
assistance of counsel, appellant would further urge that the 
denial by the Municipal Court of Appeals of his applica- 
tion for allowance of appeal was erroneous, since Title 11, 
D.C.C., Section 772(a) and Rule 29(b) of the Municipal 
Appeals Rules were not satisfied in the instant case. Ap- 
pellee contends that in the circumstances of the case the 
action of the Municipal Court of Appeals was plainly 
correct. | 

Title 11, D.C.C., Section 772(a) provides that when the 
appealing party is represented by counsel, it shall be the 
duty of the clerk to prepare the application in his behalf. 
The Municipal Court of Appeals has determined this pro- 
vision of Section 772(a) to mean that a party not repre- 
sented by counsel is entitled to the assistance of the clerk in 
preparing the application (emphasis supplied). Ionescue 
v. Dittmers, supra at p. 287, footnote 1; American Storage 
Company v. Briggs, supra at p. 557, footnote 1. It is 
clear, therefore, that the clerk must assist the appealing 
party only in his clerical capacity. Any other interpre- 
tation would contravene Rule 5 of the Municipal Appeals 
Rules, which provides that neither the clerk nor his 
assistants, nor anyone serving as a law clerk or secretary 
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to a Judge of this Court, or employed in any other capacity 
under this Court, shall engage in the practice of law while 
continuing in such position. The record discloses that 
appellant received, signed and filed his application for 
allowance of appeal. (J.A. 2-3). The statute requires 
nothing more. 

Rule 29(b) states in part that such application shall con- 
tain a sufficient recital of the proceedings and evidence, 
reasonably to present the ruling or rulings sought to be 
reviewed. As was stated in Jonescue v. Ditimers, supra, 
at p. 287: 


«¢ | |. The purpose of this latter requirement is 
obvious. The Judges of the Municipal Court of Appeals 
cannot consider intelligently an application unless it 
shows sufficiently the error alleged to have occurred in 
in the course of trial. Generally, applications are 
allowed only where there is a showing of apparent 
error or a question of law which has not been, but 
should be decided by the Municipal Court of Appeals. 
There must be at least a prima facie showing of merit 


in the application before Rule 28(e) (here Rule 29(e)), 
calling for a further statement of evidence approved 
by the trial court can be made applicable . . .’’ 


See also American Storage Company v. Briggs, supra. 

The record discloses that appellant in the instant case set 
forth eight grounds for appeal, all stated in vague language 
with no facts alleged to support them (J.A. 3). There was no 
showing either of apparent error or & question of law which 
had not been, but should have been decided by the Munici- 
pal Court of Appeals. Furthermore, since there was no 
prima facie showing of merit in appellant’s application, 
the Municipal Court of Appeals was not under a duty to 
apply Rule 29(e), calling for a further statement of evi- 
dence approved by a trial judge. Appellant’s application 
for allowance of appeal was submitted to the Municipal 
Court of Appeals in the manner previously described. In 
light of the manner in which it was submitted, all three 
judges of the Municipal Court of Appeals considered it 
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and denied it pursuant to thelr summary authority 
embodied in Section 772(a). Under these circumstances, 
their action was plainly correct. 


Ii 


In Any Event, the Case Is Moot by Reason of the Fact that 
Appellant’s Sentence Has Been Satisfied by Payment of His 
Fine 


Appellant submits further that payment of appellant’s 
fine does not necessarily render his appeal from a convic- 
tion and sentence non-justiciable or moot. It is appellee’s 
contention that assuming, arguendo, this Court has juris- 
diction to allow his appeal, this case, in any event, is moot 
by reason of the fact that appellant’s sentence has been 
satisfied by payment of his fine. 

The leading case on this point in this jurisdiction is 
Hanback v. District of Columbia, 35 A. 2d 189 (D.C. Mun. 
App. 1943). There, the defendant was convicted of operat- 
ing a rooming house without a license. He was sentenced 


to pay a fine of twenty-five ($25.00) dollars or serve twenty 
(20) days in jail. He immediately paid the fine and ap- 
pealed three days later. The Municipal Court of Appeals 
stated in Hanback at p. 190: 


“If payment of the fine satisfies the judgment for 
one purpose, it satisfies it for all purposes. Can we 
review a fully executed and satisfied judgment? What- 
ever may be the rule in the state courts, we think we 
must be guided by the recent opinion in St. Pierre v. 
United States, 319 U.S. 41, 63 S.Ct. 910, 911, 87 L.Ed. 
1199. There, appellant had been sentenced to a term of 
imprisonment for criminal contempt in refusing to 
answer a question put to him before a grand jury. 
The District Court and the Cireuit Court of Appeals, 
2 Cir., 132 F. 2d 837, denied him bail; he did not apply 
to the Supreme Court for a stay; and when the case 
reached the Supreme Court appellant had served his 
sentence. The court said: ‘We are of opinion that the 
case is moot because, after petitioner’s service of his 
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sentence and its expiration, there was no longer a sub- 
ject matter on which the judgment of this Court could 
operate. A federal court is without power to decide 
moot questions or to give advisory opinions which 
cannot affect the rights of the litigants in the case 
before it. (Citations) The sentence cannot be enlarged 
by this court’s judgment, and reversal of the judgment 
below cannot operate to undo what has been done or 
restore to petitioner the penalty of the term of 
imprisonment which he has served.’ ”’ 

“Tn the case before us the judgment could be satis- 
fied by service of sentence or payment of fine. Either 
effected a final termination of the case. Payment of 
the fine here was no more involuntary than was serv- 
ice of time in the St. Pierre case; and we can no more 
restore to appellant the fine he has paid than the 
Supreme Court could restore to St. Pierre the time he 
had served. It may be that if we reversed appellant 
could recover his fine through some administrative 
proceeding but neither we nor the trial court could 
order the District to restore to him the fine he has 
voluntarily paid. [Footnote omitted] 

“Tt may be said that appellant did not pay the fine 
with the intention of thereby complying with the judg- 
ment and terminating the proceeding. However, he 
made no protest when he paid the fine and gave no 
notice of an intent to appeal. He may not have 
intended taking an appeal when he paid the fine and 
later changed his mind. At least, no claim is made that 
the payment was made by mistake. Whatever his 
intention was is not material, the material fact being 
‘the undisputable fact that his action, however, 
induced, has left nothing to litigate.’ Browlow v. 
Schwartz, 261 U.S. 216, 43 S.Ct. 263, 67 L.Ed. 620.”’ 

‘The authorities permitting appeals where fines 
have been paid, and in some instances even where 
sentences have been served, say the appeal should be 
allowed to give appellant an opportunity ‘to clear his 
reputation,’ and ‘undo the disgrace and legal dis- 
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credit,’ to be ‘relieved of the odium and disgrace,’ and 
to ‘remove the stigma’ of the conviction. [Footnote 
with citations omitted] This view was urged on the 
Supreme Court in the St. Pierre case but the court 
rejected it, saying: ‘Petitioner also suggests that the 
judgment may impair his credibility as witness in any 
future legal proceedings. But the moral stigma of a 
judgment which no longer affects legal rights does not 
present a case or controversy for appellate review. 
Since the cause is moot, the writ will be dismissed.’ ”’ 


See also Hill v. United States, 75 A. 2d 138 (D.C. Mun. App. 
1950) ; Gillen v. United States, 199 F. 2d 454 (9 Cir. 1952) ; 
Reed v. United States, 93 A. 24 568 (D.C. Mun. App. 1953) ; 
City of Seldonia, v. Lund, 138 F., Supp. 382, (D.C. Alaska 
1956); Murrell v. United States, 253 F. 2d 267 (5 Cir. 
1958). 

In the face of these authorities which follow the rationale 
of the St. Pierre case appellant cites the case of Fiswick v. 
United States, 329 U.S. 211 (1946). There the Supreme 
Court distinguished the St. Pierre case and stated that even 
though the sentence had been served, Fiswick had made a 
showing that under either state or federal law further 
penalties or disabilities could be imposed upon him as a 
result of the judgment which had been satisfied. The 
Supreme Court in thus determining the case not to be moot 
because of the peculiar circumstances involved, reversed 
his improper conviction for conspiracy and remanded it 
for a new trial. 

To distinguish the holding of the St. Pierre case, which 
is followed in the District of Columbia, in order to apply 
the Fiswick decision, appellant must assume an improper 
conviction, the result of which will impose on him further 
penalties or disabilities (emphasis supplied). He cannot 
assume an improper conviction when the record does not 
so indicate (J.A. 1, 3, 4). Secondly, the record does not 
disclose that appellant is subject to deportation proceed- 
ings or will have a felony disability inflicted upon him. 
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For these reasons, appellee contends that the instant case 
is more closely analogous to St. Pierre than to Fiswick. 
Finally, with regard to appellant’s argument that con- 
viction for soliciting for a lewd and immoral purpose will 
result in appellant’s loss of reputation, deprivation of his 
jury service right, and subjection to his credibility being 
attacked in any further legal proceeding, appellee cites 
the Reed case supra, as being dispositive of this point. 
‘There, on the suggestion of mootness filed by the govern- 
ment after the Municipal Court of Appeals had reversed a 
conviction for soliciting for a lewd and immoral purpose 
for lack of corroboration required under Kelly v. United 
States, 90 U.S. App. D.C. 125, 194 F. 2d 150 (1952), and it 
appearing that before the rendition of the reversal that 
the appellant had served his sentence and paid his fine, 
the Municipal Court of Appeals vacated this reversal and 
ordered the appeal to be dismissed as moot. Vacating a 
reversal and dismissing an appeal as moot, even in view of 
a decidedly improper conviction, still imposed upon the 
defendant in the Reed case as much of a stigma or disability 
as appellant would argue to this Court in the instant case. 
Appellant’s opportunity to relieve himself of any odium 
that may have attached to his name due to his conviction 
was lost by the payment of his fine which satisfied the sen- 
tence. His action, therefore, has left nothing to litigate. 


CONCLUSION 


Wherefore, it is respectfully submitted that this appeal 
be dismissed, or that judgment of the Municipal Court of 
Appeals be affirmed. 


Otrver Gascx, 
United States Attorney. 
Cart W. BELCHER, 


Wruium W. Greenvale, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 


UNITED STATES 
vs. No. US 133-'59 
WARREN O. WILDEBLOOD, 
913 Mass. Ave. N. W. CCR 161249 
[INFORMATION] 


1959 
Jan. 7 Charged: Soliciting for lewd and immoral purposes. 
Witnesses: S. C. Vaughn, Morals Div.; O. B. Boyd, same. 
Have been appointed to represent the Defendant, /s/ Peter 
Morano. 
Cont. to 1/20/59. Bond $300. D. J. Keppel, surety. 


Jan. 20 Cont. to 1/27/59, 2 P.M. /s/ J.J.M. 
Jan. 27 Cont. to 2/3/59, 2 P.M. /s/ J.J.M. 


Feb. 3 Judge Kronheim. The Deft. makes no election of trial by 
Jury. Plea Not Guilty. Judgment Guilty. $25.00 or 10 days. 
Bond cancelled. 


Feb. 6 Application for Allowance of Appeal filed. 
Feb. 17 Application for Allowance of Appeal denied. 
Feb. 17 Information returned to Chief Clerk, Criminal Division. 


[ Filed Jan. 7, 1959, 9:55 A.M.] 


District of Columbia) ss: January Term, A.D. 1959 
Oliver Gasch, Esquire, Attorney of the United States in and for 
the District of Columbia, who, for the said United States prosecutes in 
this behalf, by Maurice R. Dunie, Esquire, one of his assistants, comes 
here into Court, at the District aforesaid, on the 7th day of January, in 
the year of our Lord, one thousand nine hundred and 59, in this said 
Term, and for the said United States, gives the Court here to’ under- 
stand and be informed, on the oath of one S. C. Vaughn that one Warren 
O. Wildeblood late of the District aforesaid, on the 6th day of January 


2 
in the year of our Lord, one thousand nine hundred and 59, with force 
and arms, at the District aforesaid, and within the jurisdiction of this 
Court, and 12th and I'Sts. N. W., in the District of Columbia, did then 
and there unlawfully invite, entice, persuade, address for the purpose 
of inviting, enticing, and persuading an adult person, to wit: Ss. C. 
Vaughn, for lewd and immoral purposes, against the form of the statute 
in such case made and provided, and against the peace and Government 
of the United States of America. 

Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for the said United States, in manner and form as 
aforesaid, prays the consideration of the Court here in the premises, and 
that due proceedings may be had against the said Warren O. Wildeblood 
in this behalf to make him answer to the said United States touching and 
concerning the premises aforesaid. 


Oliver Gasch 
Attorney of the United States 
in and for the District of Columbia. 


By /s/ Maurice R. Dunie 
His said Assistant. 


Personally appeared S. C. Vaughn before me this 7th day of 
January, A.D. 1959, and being duly sworn according to law, doth declare 
and say that the facts as set forth in the foregoing information are true. 


/s/ Maurice R. Dunie 
Assistant Attorney of the United States 
in and for the District of Columbia. 


[Filed Feb. 6, 1959] 


THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


WILDEBLOOD, Warren O. 
1223 M St., N. W. Washington 5, D. C. ) 
Applicant ) 
Vv. ) 
) 


UNITED STATES 


No. Orig. 1717 
(Court of Appeals No. ) 


Respondent ) 


APPLICATION FOR ALLOWANCE OF APPEAL 
FROM THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 
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1. Applicant, being aggrieved by the judgment (sentence) entered 
on the 8rd day of February, 1959, in The Municipal Court for the Dis- 
trict of Columbia, Criminal Division, in case No. US - 133 -"59 
(Municipal Court Docket), entitled United States v. Warren O. Wilde- 
blood, hereby applies for the allowance of an appeal therefrom to The 
Municipal Court of Appeals for the District of Columbia. 

2. The offense charged is set forth in the attached copy of in- 
formation. (If applicant was tried on more than one charge, a separate 
application should be filed as to each offense for which allowance of 
appeal is sought. ) | 

3. Trial was had without a jury. 

4. The Applicant was found guilty and the penalty imposed was 
$25. 00 or 10 days. : 

5. The grounds for this appeal are: 

(The grounds should be stated as simply and as epeciticaly 

as possible) 

JUDICIAL ERRORS 

FALSE BURDEN OF PROOF OR EVIDENCE 
MALICIOUS, FALSE, DISCREDIBLE TESTIMONY BY POLICE 


PROSECUTORS SUSTAINED OBJECTIONS RESULTING TO 
SUPPRESSION OF DEFENDANTS UNFINISHED TESTIMONY 
ON STAND 


MISCARRIAGE OF JUSTICE IN LIEU OF UNCORROBORATION 
OF POLICE TESTIMONY 


OVER EXERCISE AND ABUSE OF POLICE POWER 


POLICE THREAT BY POLICE TO FORCE DEFENDANT TO 
AID AND ABET IN VIOLATING CRIMINAL AND MORAL LAWS 


NO DEFENSE AT ALL BY COURT APPOINTED COUNSEL. 
NO DIRECT, CROSS OR RECROSS PCL SN OF POLICE 
WHATSOEVER. 


/s/ W. O. Wildeblood 
Applicant pro se 
* * * 


[JURAT dated Feb. 6, 1959] 
[Certificate of Service] 


[Filed Feb. 17, 1959] 
ORDER 

The application for allowance of appeal from the judgment of the 
Municipal Court for the District of Columbia, Criminal Division, en- 
tered in the above-entitled cause on February 3, 1959, having been 
submitted to and considered by the Chief Judge and both Associate 
Judges, and each of them being of the opinion that the appeal should be 
denied, it is 

ORDERED that the application be and the same is hereby denied 
in accordance with Code 1951, 11-772. 

BY THE COURT: 


Leo A. Rover, 
February 17, 1959 Chief Judge. 


Copies to: 
* * * 


[Filed Mar. 30, 1959] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. Misc. 1229 September Term, 1958 
Municipal Court of Appeals 
No. 1717 


Warren O. Wildeblood, 
Petitioner, 
v. 
United States of America, 
Respondent. 


Before: Edgerton, Fahy, and Washington 
Circuit Judges, in Chambers. 


ORDER R 
Upon consideration of the petition for leave to file an appeal from 
the Municipal Court of Appeals in forma pauperis, of the opposition, of 
petitioner's reply, of petitioner's supplement to his petition, and of 
petitioner's further reply, it is 
ORDERED by the court that petitioner is allowed to file without 
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prepayment of costs a petition for allowance of an appeal from the 
Municipal Court of Appeals and that Ben C. Fisher, Esquire and Grover 
Cooper, Esquire, both members of the bar of this court, = appointed 
to represent petitioner. 

In the brief in support of the petition for allowance of an alappeale 
counsel are requested to give special attention to the questions: (1) Did 
payment of the fine imposed as an alternative to imprisonment moot this 
case; (2) does this court have jurisdiction to review the denial by the 
Municipal Court of Appeals of petitioner's application for allowance of 
an appeal from the judgment of the Municipal Court? 

Per Curiam. 
Dated: March 30, 1959 


[F iled June 15, 1959] Before: Edgerton, Fahy, and Washington 
ORDER Circuit Judges, in Chambers. 
Upon consideration of the petition for allowance of an appeal from 
a judgment of the Municipal Court of Appeals, of petitioner's brief, of 
respondent's brief and of petitioner's reply brief, and without at this 


time expressing an opinion as to whether this court has jurisdiction in 


this case, but reserving decision as to jurisdiction until the hearing of 


the case, it is 
ORDERED by the court that an appeal from said judgment is 
allowed. | 
In addition to any other issues counsel may wish to raise counsel 
are requested to discuss the following: 
1. Is this case moot by reason of the fact that petitioner's 
sentence has been satisfied by payment of the fine? 
2. If the answer to question (1) is "no", does this court have 
jurisdiction to review the denial by the Municipal Court of 
Appeals of petitioner's application for allowance of an appeal 
from the judgment of the Municipal Court? | 
(a) Where the penalty imposed is a sentence to imprisonment 
for 10 days, or in the alternative to pay a fine of $25, is 
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there an appeal as of right to the Municipal Court of Ap- 
peals within the meaning of D.C. Code, 8 11-772? if 
there is an appeal as of right, is the denial of a petition 
for allowance of an appeal reviewable by this court? 
If there is no appeal as of right under D.C. Code, 8 11- 
772, does this court have jurisdiction to review the 
denial of petitioner's application for allowance of an ap- 
peal ? 

If the answer to question (1) is "no", and the answer to ques- 


tion (2) is "yes", was the denial of petitioner's application by 


the Municipal Court of Appeals erroneous in the circumstances 

of this case? 

(a) Was petitioner deprived of the effective assistance of 
counsel by the failure of the Municipal Court or the 
Municipal Court of Appeals to provide counsel to assist 
petitioner in preparing his application for leave to appeal 
to the Municipal Court of Appeals ? 

If petitioner was not deprived of the effective assistance 
of counsel, were the provisions of D.C. Code, 8 11-772, 
requiring the clerk to prepare the application for allow- 
ance of an appeal in behalf of an appealing party not 
represented by counsel, and Rule 29(b) of the Rules of 
the Municipal Court of Appeals, requiring the application 
to contain a "sufficient recital of the proceedings and 
evidence, reasonably to present the ruling or rulings 
sought to be reviewed, " satisfied in this case? 

Per Curiam. 

Dated: June 15, 1959 


